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A RESEARCH EXTRACT

This research is dealing with the acts of the fatally sick, such
as selling, gratuity, admission of money or debit marriage,
divorce and taking of, according to Islamic Figh and the man-
made laws governing such acts.

The importance of this subject is due to its dealing with one of the
conditions of the human being, that is the case of sickness and the
acts and behaviors during this case. So far this point has not been
given enough study and consideration in so far the Sharia and
legal side are concerned especially at a time when a number of
unprecedented illness is showing up such as the AIDS, hepatitis
and cancer.

The meaning of acting means whatever action is taken by a
person of statements or acts leading to impacts and results in his
favor or in favor of the others or is detrimental to him. It is of two
types of acts such as the initial where tongue has nothing to do
with it-in other words they are material acts wherein the person
commits usurpation, destruction and life saving. And it could be
contractually verbal wherein two wells come to an agreement to
create a Shari impact such as sale, marriage and taking of. And it
could be non-contractual verbal wherein it could be including the
well and intention by the person capitalizing on the creation of a
right such as Wakif, or termination such as in the case of divorce
or relegating it as in the case of curing.

Also it could be verbal not intended to crease a right nor to
invalidate its yet it is leading to results and rights such as
confirmation. Since property is the nerve of life and man is
entitled to use it in way not displeasing to Allah and without
spend drifting or misuse, the wise legislator made it mandatory to
observe it and spend it only within the limits and acts given far
away from pleasures and whims. Man is entitled to transact his
property for his personal interests and for the others’ provided
that such transacting is aimed at doing good and charity or
fulfillment of oath leading to further consolidate the relations
with the kens and kits and the strength of the society. The acts
should not lead to dissension, hate or disputes among the sons
and daughter of the society.

Since man is ever changing from health and power to weakness
such as sickness virtually leading to demise of course disqualifies
him and makes him lose his entity; as such responsibility and
properties go to the others.




Once the symptoms of sickness start appearing, his inheritors and
whomever he is dealing with become couchant and concerned of
these acts fearing they would infringe on their rights. The Sharia
jurists have noticed that man rarely goes to such acts during his
well being of youth and health; mostly he goes to them during
sickness and in the late days of life. Because of may occur of
disputes and instability in the society plus the social and legal
problems, jurists have established the theory of fatal sickness.
This theory restricts the acts of the fatally sick and treat them
according to the provisions of well. His acts are not to be executed
except if they are for contribution within the law. Such a
restriction is due to the right of the inheritors and debtors of the
sick as of the date of sickness.

The research reached a number of conclusions
and recommendations of which are the following:

1 The Islamic jurists disagreed on defining the fatal sickness.
A team of them defined it through seeing the symptoms such
as disability to conduct the regular works and staying in
bed etc. this team is blamed for taking such symptom and
causes as a tool of definition. A person may become disabled
to conduct the regular works and stick to bid not because of
a fatal sickness but because of say a fracture in the leg.
Some other defined it through certain controls such as death
advent or becoming in the offing or relating to death.

2 Most of the Arab legislations are not defining the fatal
sickness, yet through the time the judiciaries of the some
Arab countries explored the being the fatal sickness. Such
exploration is extracted from the Islamic Sharia. It is
regretful that the Supreme Court has only one judgment
relating to this subject. This could be due to unawareness of
the rights and obligations resulting from this matter or due
to the fact that people are shy of presenting such matters to
the judiciary and hence resort to social solutions leading
virtually to disregarding some rights

3  The Islamic jurists divide sickness to scaring which in most
cases lead to death, and not-scaring which are simple
sicknesses such trachoma and flu etc. it should be remarked
that some jurists specified a number of sicknesses and
considered them fatal sicknesses. Such sickness were fatal
at their time in most of the cases, yet at the present time
they are not due to advances of science of medicines and




immunization, rather they do not cause death at all. As such
one should not consider all sicknesses specified by the old
jurists as fatal sickness.

Reason for restricting the acts of the fatally sick is not due to
his qualification or due to his well. The fatally sick does not
lose his qualifications as long as he is preserving his full
senses. The restriction is to the rights of the inheritors and
debtors in the property of the sick as of the date of his
sickness.

The fatally sick is not to be deprived of his requirements and
the requirements of his dependents such as food, clothes,
medication etc. plus rewarding without preference because
there is no harm here to the inheritors. As for contributions,
they are not hindered. If he remains alive, they are to be
implemented; and if he passes away they are in one third.
Most of the Arab personal laws do not cover all personal
matters relating to marriage, divorce and removal of the
fatally sick. They are satisfied by referring the cases to the
Islamic Figh. For example the personal laws of Egypt, Syria
and Jordan are resorting to the opinion of the Imam
Buhanif, while the Libyan court procedures issued in 1958
resort to the most known opinion of Imam Malik

Due to seriousness of some of the widespread sicknesses
such the AID, cancer and hepatitis etc, and to the fact that
fatal sickness has not gotten the proper detailed attention
and research by the jurists, the Arab laws remained
satisfied by giving a general rule meaning that every legal
act done by a fatally sick intended to be a contribution
would be an act to be added to the post death and would be
under the provisions of the well no matter under what name
it is.

I believe there should be a committee of specialists in the
Sharia, law and health to study the case of the fatal sickness
with all its ramifications and to prepare a draft of a law
defining the fatally sick and the actions of the sick during such
sickness, detailed and accurate for the Secretariat of the
General People’s Congress or the General People’s Committee
to prepare a memo on this sickness and present it to the
People’s Congresses for consideration and issuance of a law
instead of complying with the law of the wells.
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